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EXECUTIVE SUMMARY

Corruption in Kosovo has been classified as endemic by the European
Commission in its Country Report. The fight against corruption is the key
requirement of the international community in Kosovo, in order to open way
towards social progress. The main job of the prosecution is to investigate
corruption at all levels, especially the highest one, and this is the key concern
of both the civil society and the international community.

This report reflects the commitment of justice institutions in the fight
against corruption, by analyzing anti-corruption statistics published by
Kosovo Prosecutorial Council (KPC). This report measures the performance
of prosecution in the fight against corruption during 2016. KPC continuously
published statistics on prosecutions, by contributing in this way in their
transparency.

In this report Lévizja FOL carries out an analysis of these figures by making
them more comprehensible. The European Commission Methodology for
the Efficiency of Justice has been used partially to analyze the figures. The
findings show that prosecution has had a good performance in its fight
against corruption in general in 2016, but the high number of backlogged
cases continues to produce delays in reaching justice in some prosecutions.
Basic Prosecutionin Prishtina has the highest number of backlogged cases,
but atthe same time it showed a rather good performance inits management
of influx of cases and in reducing backlogged cases.

On the one hand, the report aims to help prosecution improve its
performance in the fight against corruption, while on the other hand it aims
to help citizens to better understand the work of prosecution and its efforts
to fight corruption.



INTRODUCTION

Corruption breaks the rules of justice and gives some people advantages
that other people do not enjoy. There is few evidence which shows that
countries can avoid the curse of corruption easily, or totally. (Uslaner, 2008)

Kosovo is no exception to this rule. Despite the strong desire to become
free and build a democratic society, free of corruption, this phenomenon,
however, emerged together with the establishment and the development of
independentinstitutions of Kosovo. The more competences were transferred
from internationals to locals, the higher was the level of corruption and the
greed of public officials for a fast attainment of property.

In fact, fight and prevention of corruption remain amongst key challenges of
Kosovo society.

Abuse of power or official duty is the most frequent type of corruption
according to the findings of this report. The conditioning of public services
by state officials for personal benefits, abuse of official position for personal
benefits, exercise of pressure or influence from official duty and illegal
acquisition of property are all criminal offences of corruption which hinder
the rule of law and undermine the trust in public institutions.

The high perception of the presence of corruption in public institutions and
among public officials makes the citizens turn their hope to prosecutions
and courts as the only last institutions to provide justice and punish the
corrupt. Before all, it is the independent prosecutors who have the courage
to investigate corruption at all levels, and then judges who bring justice and
decide whether the law is equal for all.

But the prosecution is among the institutions enjoying the lowest level of
citizens’ trust, according to a public pulse published by UNDP. In 2016, around
20% of citizens expressed their satisfaction with the work of prosecution
(UNDP - Kosovo 2016, pp. 4,8).

The high presence of corruption in the society makes the trust towards all
state institutions diminish, especially justice institutions.

The European Commission inits Country Reports continuously gave the alarm



about high presence of corruption in Kosovo, emphasizing that corruption is
turning into a disease (COMMISSION 2015, pp. 6).

Having the power to condition the integration process, EU set clear criteria
regarding visa liberalization process for Kosovo, and among key criteria was
to provide proof with figures (European Commission 2016) regarding the
punishment of high level corruption by the judiciary.

This produced results, since the efforts of the prosecution to show good
performance are also reflected in this report.

However, the justice system suffers from the same syndrome, i.e. corruption.
This was confirmed by European Commission which found that justice system
is affected by corruption and political influence and that it lacks citizens’
trust (European Commission 2016). The same concerns are also shared by
US Department of State and other international and local organizations
(Department of State 2015).

Independence and impartiality of prosecutionare fundamental for the
functioning of a democratic society. The confidence of citizens that they
will not be prosecuted by prosecutors who are influenced by politics and
corruption, or by prosecutors who follow certain interests, the confidence
of businesses that they will not be prosecuted by prosecutors without well-
founded evidence, only to eliminate the competition with groups linked to
prosecutors, the confidence of activists and politicians that they will not be
prosecuted if they speak openly against the government,are vital for the
development of a democratic society.

The growth of citizens’ trust in justice institutions is a process that should be
continuously built and improved.

The first step is, undoubtedly,to increase excellence criteria which enable
prosecutors to be professional and with integrity’.

* Lévizja FOL is scanning different sectors to assess the level of integrity

over the last two years. In 2017 this scanning will be carried out involving judges
and prosecutors.



The second step is to increase accountability and transparency. Every year,
courts reject numerous indictments as unfounded, mainly due to lack of
professionalism as well as due to influence exercised by interest and political
groups, which have ties with certain prosecutors. The duty of KPC is to break
those ties by monitoring prosecutors’ work.

Transparency implies that indictments are open to wider public, to law
experts and lawyers, to media and civil society.

Prosecutorial service is still considered among the most secret sectors of
society. Statistical data are unprocessed, unintelligible and discouraging for
those who monitor this sector (European Commission 2016).

Lévizja FOL continuously works to increase the transparency of public
institutions, including prosecution. The publication of this report with
statistics on the work and performance of prosecution is yet another step in
this direction.

The report sheds light not only on the work of prosecution in the field of
anti-corruption, hoping to help courts improve their performance, but also
invites citizens to get acquainted with the work of prosecution in order to
improve their trust and create a more accurate perception.

Prosecution itself did not do much to improve its image. Being criticized for
lack of performance, numerous indictments were filed, and many of them
were rejected by courts as ungrounded.

We believe that this report will help reach the truth.

This report is a proof that prosecution is striving to contribute to the fight
against corruption despite the lack of trust in this institution.

Lévizja FOL is ready to echo the success of prosecution, just as it is committed
to criticize this institution for its failures. We are allies of all institutions
which are committed for a good and a transparent governance, in order to
increase the freedom of citizens, develop economy, strengthen democracy
and improve well-being.

* Only in 2016, around 207 persons were reported to have been resolved

“in other ways” Based on interviews with KJC statistics officials and Presidents
of courts it was confirmed that the most part of this figure relates to rejected
indictments.



But in order to help prosecution and every other Kosovo institution, it is
necessary for them to open to the public, since we are convinced that
transparency is the most important step towards reaching the truth and
reducing wrong perceptions.

Of course, transparency is not a panacea for all problems, but it could
contribute so that the work of the institutions or the lack of it is seen by its
citizens.

The report is of statistical character based on KPC’s official statistics and
as such it cannot conclude whether prosecution carried out professional,
independent and unbiased work, uninfluenced by interest and political
groups. For such analysis, concrete cases in their entirety ought to be
analyzed.

This report is an attempt to increase the transparency ofprosecution, and
strengthen the impact for the improvement of performance of prosecution
in its fight against corruption.

Thefirst part of the report providesinformation about donors and the project,
followed by presentation of methodology. Then, findings are presented
using KPC’s official statistics, and an analysis of these figures is carried out
using CEPEJ methodology. In the end, the report draws conclusions.

We strongly believe that this report will help the very prosecution address the
problems of efficiency in its work, by contributing in the overall improvement
of its performance.

We all benefit from an independent, professional and efficient prosecution.
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ABOUT THE PROJECT

InSeptember 2016, Lévizja FOLreceived supportintheformofaninstitutional
grant as part of Democratic Society Promotion (DSP) project - financed by
Swiss Cooperation Office Kosovo (SCO-K) and managed by Kosovar Civil
Society Foundation (KCSF).

Through this institutional grant, during 20 months Lévizja FOL will monitor
the work ofprosecution and courts, and will measure their performance in
the work against corruption’.

The expected results of this project are: a) increased impact on the
performance of law implementation institutions in prosecution and courts
to prevent, investigate and judge corruption cases, and b) increased impact
on the improvement of legislation in the field of public procurement towards
higher effectiveness and efficiency, as well as impact on the reduction of
corruption in public procurement.

As part of the project, Lévizja FOL, among others, will carry out following
activities:

a) Monitoring of Basic Courts and prosecutions regarding high-level
corruption cases, measurement of performance and efficiency of Basic Courts
and prosecutions regarding corruption cases, organization of roundtables
on the work of courts and prosecutions regarding corruption cases;
b) Monitoring of the Law on Public Procurement and periodic trimester reports
regarding the process of implementation of electronic procurement, reqular
six-month roundtables on the implementation of electronic procurement at
the Ministry of Infrastructure, the Ministry of Economic Development, and
the Ministry of Agriculture, publication of final reports on the monitoring of
the Strategy and relevant legislation in the field of prosecution, courts and
public procurement.

*

Judiciary is only part of the monitoring. Using this grant, Lévizja FOL will
also monitor public procurement in three ministries during a 20-month period.
http://www.kcsfoundation.org/dsp/repository/docs/Grant_institucional_DSP_II_
Gl_-_10_zbatuar_nga_Levizja_FOL-ENG.pdf

(N



12

Courts

The project is focused on Basic Courts and Basic Prosecutions. The courts
that were part of monitoring of this project are Basic Court in Pristina,
Prizren, Peja, Gjakova, Ferizaj, Mitrovica and Gjilan. The project will measure
courts’ performance in the field of anti-corruption through a methodology
of European Commission for the Efficiency of Judiciary. The performance
will be measured by using statistics deriving from the very courts but also
from other documents, such as the Anti-corruption Strategy 2013 — 2017".

This strategy has four objectives within the implementation of law. The
two objectives, i.e. 1) Growth of level of efficiency of law implementation
institutions in prosecution and courts to prevent, investigate and judge
corruption cases, and 2) Growth of professionalism, independence and
integrity of law implementation institutions in prosecution and courts, will
be part of monitoring of Lévizja FOL. The monitoring will be carried out for
the part of activities and time frames extending to 2017.

An assessment of the strategy for all objectives and activities in the field of
corruption will be carried out in the first half of 2017, the period when the
strategywillcometoanend.KosovolJudicialCouncilalsodraftedastrategicplan
in 2013 called: “National Strategy for the Reduction of Old Cases (KJC2013).”"

Using this strategy, Lévizja FOL in its future reports will measure the part of
courts’ commitment in the reduction of corruption cases.

* In February a new working group was form to draft the new anti-corrup-

tion strategy. This report will not measure the meeting of objectives of the 2013-
2017 Anti-corruption strategy.

o This report did not include the measurement of meeting of objectives de-
riving from the strategy for the reduction of cases.



PROSECUTION

As for prosecution, the project will monitor and measure the performance
based on the statistics of the very prosecutions. Basic Prosecutions in
Pristina, Prizren, Peja, Gjakova, Ferizaj, Mitrovica and Gjilan will be part

of the measurement of performance and monitoring. In addition to its
Anti-Corruption Strategy 2013-2017, State prosecution drafted a strategy
called: “Priorities of Basic Prosecutions in Kosovo in the prosecution of
Perpetrators of Criminal Acts and Investigation of Criminal Acts in General

and the Reduction of the Number of Cases continue”” which will be part
of the monitoring. The first priority of this strategy is: “Criminal offences
related to corruption and all other criminal acts where confiscation can be
applied” (State Prosecutor 2015).

VISITS IN COURTS AND PROSECUTIONS - MEMORANDA

As part of the project, regular visits will be carried out in Basic Courts and
prosecutions. In November, as part of the increase of cooperation between civil
society and justice institutions, a meeting was held with the head of Kosovo Judicial
Council, Mr. Nehat Idrizi, and he was informed about the project and its activities.
As a result of this meeting, on January 30 2017, a Memorandum of Understanding
was signed with Kosovo Judicial Council. The aim of this memorandum is to
establish mutual cooperation between Lévizja FOL and Kosovo Judicial Council for
the monitoring of the implementation of law in the judgement of anti-corruption
cases, implementation of Anti-Corruption Strategy, and monitoring of abuse of
public money. Lévizja FOL will provide professional cooperation to KIC in order
to achieve joint objectives which are in the interest of both the judiciary and the
public. In December 2016 a meeting was held with the Coordinator of Tracking
Mechanisms for the Targeting of Anti-Corruption Cases, Mr. Agim Maligi. This
helped in better understanding the statistics of anti-corruption related to courts.
During the meeting, Mr. Maliqgi informed us about the strategy which they
implement together with KJC, which has to do with the reduction of anti-corruption
cases in courts. As part of this activity, the project visited Basic Court in Ferizaj,
while during February it paid a visit to Basic Court of Gjilan. The Memorandum
with KJC deepened the cooperation with Basic Courts, by contributing in the
reduction of communication barriers and an easier exchange of information.

* This report did not include the measurement of achieving the objectives of

this strategy. FOL will also measure the performance of prosecutors and judg-
es In seven basic courts and basic prosecutions. The measurement is mainly of
statistical character and it implies the number of prosecutors/judges in basic
prosecutions/courts during 2016-208.
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METHODOLOGY

It should be noted at the very beginning that the measurement of
performance of prosecution is not an easy task. Unlike courts, whose work
is measured by cases, the work of prosecutions is mainly measured by
persons. This is because prosecution invests a lot of time to prepare a case
for an individual. This comes as a result of the complexity of the actions that
the Prosecutor has to undertake while investigating a certain case. One case
will have involved a minimum of one person. Accordingly, in cases where
multi-suspects are involved, the Prosecutor has to take individual steps to
secure the evidence for each of them.

Of course, the investigation is never the same and it varies depending on
the criminal offence and the complexity of the case. All these and many
other factors have an impact on the duration of a case until it turns
into an indictment.As was the case in the report on courts, Lévizja FOL
used CEPEJ formulas to assessthe performance of prosecution (CEPEJ,
2015). CEPEJ itself did not assessthe efficiency of prosecutorial service’.

However, after the analysis, FOL found that the CEPEJ formulae for
courts are also applicable to the measurement of the efficiency of
prosecution based on official statistics.

The assessment does not include the entire prosecutorial system and does
not include all cases and types of criminal offences. The measurement is
carried out only for a special group of criminal offences, precisely for those
stipulated in Chapter XXXIV of Criminal Code of Kosovo - Official Corruption,
as well as Criminal Offences Against Official Duty, Articles 422 - 437" .

The measurement is statistical and does not aim to measure the quality
of cases, the quality of service of administration or the integrity and
professionalism of prosecutors. The fields covered by Lévizja FOL for the
measurement of performance of prosecution are as follows: 1) Influx of
Cases, 2) Clearance Rate, 3) Case Turnover Ratio, 4) Case Resolution Trend,
5) Disposition Time , and 6) Index of Backlogged Cases.

* Lévizja FOL contacted Mr. Adis Hodzic - Senior Advisor on Statistics, High
Secretariat of Courts and prosecutions, Council of Bosnia and Hercegovina, EU
Expert. The response of Hodzic is that this is a matter to be discussed in the up-
coming CEPEJ meeting in May. FOL did not find any publication by CEPEJ for the
assessment of prosecutions.

o See Table 1 - Criminal Code of Kosovo Chapter XXXIV - Criminal Offences
Against Official Duty;




INFLUX OF CASES

Influx of cases is an important indicator which shows the influx of cases
and the way prosecutions manage the said influx. This involves new cases,
resolved cases and those waiting to be resolved’. The number of new cases
is the number of cases entering the system and requiring prosecutors’
action; the number of resolved cases is the answer given by prosecutorial
system, i.e. the number of cases that are handled. The cases waiting to be
resolved is the number of cases which are still unresolved by a prosecution
or a prosecutor at a certain time, and as such those cases are transferred.
In this report, we do not include in the assessment the institutions that
submit cases to prosecution, neither do we know if those cases are initiated
by prosecutors. We also do not analyze nor assessthe initial phase, i.e. the
information phase before cases turn into criminal charges. We only analyze
criminal charges on corruption.

MEASUREMENT | UNRESOLVED CASES | NEW CASES OPENED | CASESIN = RESOLVED = UNRESOLVED

UNIT: AS OF JANUARY 1 DURING THE PROCESS | CAGES (PER | CASESASOF
2016 (PER PERSONS) | CALENDAR YEAR (PER 31.12.2016 (PER
(PER PERSONS) PERSONS) PERSONS) PERSONS)
(PS = CASES AT THE DURING | (pe UNRESOLVED
BEGINNING OF (1 (LP) CALENDAR CASES BY THE END
THE REPORTING YEAR (R) OF THE REPORTING
PERIOD* PERIOD)

ABUSE OF
POWER OR
OFFICIAL DUTY

1073 1177

LP=PS+| : PE=LP-R

* Handling and resolution can be used as words that complement one an-
other. Courts use the word “resolve” while prosecutions use the term “handle”.
This is because a case in prosecution is not considered as resolved without a
court’s decision.

* Henceforth, the reporting period implies the period during one calendar
year.
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Clearance Rate (CR)’

It is a highly important indicator because it measures the relationship
between resolved cases (R) and the number of new cases (I). As such, this
indicator shows the performance of a prosecution expressed in percentage,
by helping us understand the level of commitment.

( clearance rate % = Sases resolved by the end of the reporting period x100 ]

new cases during the reporting period

CASES RESOLVED BY THE END OF THE REPORTING
PERIOD (R) (31.12.2016) 1073

NEW CASES DURING THE REPORTING PERIOD (1)
(01.01.2016 —31.12.2016)

CLEARANCE RATE (CR) 129.9%
B (o]

EXAMPLE: IN THIS SITUATION, IF THE NUMBER OF CASES IN THE SYSTEM REMAIN THE
SAME, WITH THIS CLEARANCE RATE, THE LEVELING WILL BE REACHED IN 2026.

Case Turnover Ratio

It measures the relationship between the number of resolved cases and the
number of unresolved cases. This report measures the frequency with which
a judicial system or a court substitutes the number of received cases.

case turnover ratio % = humber of resolved cases by the end of the reporting period
number of unresolved cases by the end of the reporting period

* Clearance rate

16



NUMBER OF RESOLVED CASES PER PERSONS
DURING THE REPORTING PERIOD (01.01.2016 — [adds
31.12.2016)

NUMBER OF UNRESOLVED CASES BY THE END OF
THE REPORTING PERIOD (31.12.2016) 1177

CASE TURNOVER RATIO 0,91

In this case, it shows that in 2016 the case turnover ratio is at the frequency of 0,91. As
we will see further, such a ratio is low and as such it delays the justice and decelerates
the reduction of backlogged cases.

Trend

It measures the relationship between cases in process and the number of
resolved cases minus new cases. Trend is not part of CEPEJ formula; this
formula is derived using other formulae. Trend in this report implies the
performance of prosecutions in terms of clearance of backlogged cases. In
order to simplify the measurement of trend in this report, it is calculated
taking the performance of prosecution in 2016 as static.

Erend Number of cases in process (LP) ]
Number of resolved cases (R)- Number of new cases ()

Disposition time

It is an indicator that measures the time for the completion of total number
of cases. The formula considers the total number of cases for a certain period
of time, and based on the performance in the relation of case turnover it
gives the performance of the completion of cases in days. This indicator is
important to see the time taken by each prosecution to give justice. Of course,
the measurement does not present specific cases since, in fact, one case can
take much more time than another, but the formula considers the entry
and the exit of cases from the system based on the exercised performance.

When a prosecution does not have transferred cases, it deals with them in
the shortest time possible making it more efficient.

17



Disposition time = 365 -
Case turnover tatio

Index of Backlogged Cases

Trend in this report implies the performance of prosecutions in terms of the
clearance of backlogged cases. The high number of backlogged cases has
direct impact on the performance of prosecution. A high value of index of
backlogged cases shows that a longer time is needed to resolve cases. The
more cases are transferred in the following year the more delays will incur
in filing indictments.

Edex of backlogged cases = number of transferred cases at the beginning of the reporting period l

Number of resolved cases during the reporting period.

These are the formulae and this is the assessment system that will be used
to measure the performance of prosecutions in this report.

This is the first report published by Lévizja FOL in measuring this level
of performance and, as such, it is open to critics and suggestions. These
findings will be discussed and analyzed in detail by prosecutors during joint
roundtables.

Data Collection

Lévizja FOL on three-month basis continuously collects data” from courts
and prosecutions pertaining to the field of corruption. As part of this project,
the collection of data continued for the group of data on anti-corruption,
but on a selected basis.

Further, we will present graphs for all categories of criminal offences
pertaining to “Criminal Offenses Against Official Duty, Articles 422 — 437,
Chapter XXXIV of Criminal Code of Kosovo.”

* The data were obtained by e-mail from the KJC's Statistics Office.
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Article | Category Article | Category

422 ABUSING OFFICIAL POSITION OR 430 GIVING BRIBE TO A FOREIGN PUBLIC

AUTHORITY OFFICIAL

423 MISUSING OFFICIAL 431 TRADING IN INFLUENCE
INFORMATION

424 CONFLICT OF INTEREST 432 ISSUING UNLAWFUL JUDICIAL

DECISIONS

425 MISAPPROPRIATION IN OFFICE 433 DISCLOSING OFFICIAL SECRETS

426 FRAUD IN OFFICE 434 FALSIFYING OFFICIAL DOCUMENT

427 UNAUTHORISED USE OF 435 UNLAWFUL COLLECTION AND
PROPERTY DISBURSEMENT

428 ACCEPTING BRIBES 436 UNLAWFUL APPROPRIATION OF

PROPERTY DURING A SEARCH OR
EXECUTION OF COURT DECISION

429 GIVING BRIBES 437 FAILURE TO REPORT OR FALSELY
REPORTING PROPERTY, REVENUE/
INCOME, GIFTS, OTHER MATERIAL
BENEFITS OR FINANCIAL
OBLIGATIONS

TABLE 1-CRIMINALCODE OF KOSOVO. CHAPTER XXXIV - CRIMINALOFFENCES
AGAINST OFFICIAL DUTY;

In 2016 the following data on three-months and annual basis were
obtained from prosecutions:

19



PRESENTATION OF FINDINGS
BASIC PROSECUTIONS - DATA ABOUT ALL PROSECUTIONS

During the collection of information and statistical data, Levizja FOL looked
for general and specific information regarding the fight against corruption.
General information is that which provides a general insight on the work of
prosecution which are open to the public, while specific information is that
which prosecution uses for certain priorities. For example, in fighting high
level corruption the priority of prosecution was to perform better and meet
visa liberalization condition (Maligi 2016). We do not have access to these
statistics.

In general, KPC Statistics Office was cooperative and we had no problems in
terms of access to information.

Table 1 shows the categories of criminal offences pertaining to Chapter
XXXIV.

Further are the graphs with data on each category. The graphs will be then
followed by data analysis.

Abusing official position or authority

Unsolved Crimtinal Reports 8t the beginning of the reporting period  [1NNGNGGNGGNGNGNGNGGEGENGNEGEGEGEGEGEGNGN 1127
Recewed Crimnal Reports N 659
Criminal Reporsatwork N 1786
CriminaiReportwasdismis==d [ 330
nvesigation was dicomtinued [l |159
ndictment on issuance of punitive arders 1
Direct indictment | 16
indctment filed foliowng the invesigation [ 256
Unresoived Criminal Reports at the end of reporting period | 1014

0 200 400 600 800 1000 1200 1400 1600 1800 2000

Graph 1
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Misusing official information

Unsabaed Criminal Reports st the beginaing of tha reporting pefiod I
Fecetved Crimingl Reports T

Criming Reparts o work I :

Crirmnal Beport was dismisyed
Inwvan tigation wm decontmucd I 1
Inadictmient o issuance of punitive orders
Direct indictment
indictrment filed foliowing the investigstion I |
Urrespbeerd Criminal Reporte af the end of reporting period I

L] s 1 15 F 1%

Graph 2

Conflict of interest - national level

Linsolyed Criminal Reports st the begnning of the reporting petiod a
Aetrived Criminal Reports [ ! !
Criminal Reporte at work | . : :
Ceerimal Repont wit danesed — k|
Irvestigation wink dEscontimued - 1
Indletment of Bawance ol punsive orders
it e syl

indictment Fied folizwing the irvestigation [N 1

Unresalved Crirnal Reports af the end of reportihg pariod _ b

Graph 3

12
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Unauthorised acquisition - national level

WUnnoheed Crmingl Reports ot the beginring of the reportng periad _ a7
Recoved Crimital Reports [N 13
Crlrminal Reports ot work [ R -2
Crimirial Repot vias dhamissed - b
Irvetigation wan discontnued - 8
Indactment on Bsuance of puniive orden
[rirect indictment

Indictrment fiiad following the investigation - &

Unrevotved Crmanal Reperts ot the end of repartmg perad |

Graph 4

Fraud in office - national level

Unsahed Critieisl Hemaits o 1he hagsnting of the reporig fetod e
Recesyed Crimingl Reports _ z
Cromnal fepets atwors R
Crirminal Bepart was demased i}
investgation wan ducantnued [
il et om liauance of puntive order
Direct indickmend
imdictrnent filed following the inveutigstion _ 1
Unresolyed Crimemal Reports ot the end of reporting pericd _ 2

Graph 5
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Unauthorised use of assets

Unicived Crminal Resrts t thebegianing of e eporiog nesod [N 1

Recaved Crimiral Reports o

cormaai heans a wors |,

Crirnirtal Qepioey wias dismizced i}

inves igsion W docoatinued | O

Indictmmt on isswance of punitve orders o
Diirect indictment (i}

Indictment filed following the mestigation L1

Unresobved Criminal Reports at the end of reporing period _ i

a 0.2 o4 [ 1] (13 1 13 1.4 16 1B 1

Graph 6

Accepting bribes - national level

Unsibveid Criminal Repdrts ol the baginning of the reporting perlod I
Recened Ceiminal feports I 7
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Giving bribes - national level
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Trading in influence - national level
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Disclosing official secrets - national level
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Unlawful collection and disbursement - national level
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Failure to report or falsely reporting property, revenue/income,
gifts, other material benefits or financial obligations - national level
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Basic Prosecutions and Special Prosecution Anti-
corruption Statistics for Persons,
January-December 2016 - national level
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FIGURE ANALYSIS

It is easy to lose interest in figures if we do not break down their meaning.
What do the above graphs say about the performance of prosecution in the
field of corruption? Did prosecutions do well? Did they fight corruption?
What we can see from the above graphs is that prosecutions in the entire
territory of Kosovo had a good performance in the fight against corruption,
in the sense that they managed to resolve most cases in relation to the
number of received cases.

Out of the entire group of corruption cases, abusing official position or
authority is the offence which is most frequently repeated, which also
indicates the type and the level of corruption.

Official corruption is the corruption carried out by an official person, who, by
taking advantage of his office or official authority, exceeds the limits of his
or her authorizations or does not abide to his or her official duties with the
intent to acquire any benefit for himself or another person (Criminal Code
2012).In 2016, prosecutions had 1786 criminal charges in process related to
abusing official position or authority.

Out of these 1786 persons, prosecutions handled only 772 persons and
transferred a total of 1014 criminal charges or persons.

Despite this high numberof cases handled concerning abusing official position
or authority (772), and the number of persons with the regard to whom the
prosecutor has undertaken actions where: in 330 cases, investigations were
suspended in 159 cases - and the number of indictments (283) remains low
compared to the total number of criminal charges (1786).

We are not able to tell the reasons why prosecutions rejected criminal
charges for 330 persons, or why investigations were terminated, since this
requires an access to files and information of prosecutions and prosecutors;
but these figures definitely comprise the prescription of criminal offences.
In fact, courts and prosecutions hide the true reasons on how some cases
were resolved. The cases which were considered as solved due to statute
of limitations should be reported separately because they tell us what
happened with certain cases which, in themselves, do not say much about
the process.

If we look at the corruption based on criminal charges, we could easily
argue that the highest number of the corrupted persons in Kosovo are state
officials and not ordinary citizens - a fact which determines the type and the
level of corruption in Kosovo.



INFLUX OF CASES

Further we will carry out an analysis of these figures using formulae which
show the capacity of basic prosecutions to handle corruption cases, as well
as their performance during 2016.

Based on CEPEJ method, influx of cases will show us the relationship between
new cases, resolved cases and those waiting to be resolved. As it was said
above, the number of new cases is the number of cases entering the system
and requesting justice; the number of resolved cases is the answer given by
justice system, i.e. the number of cases that are resolved. Cases waiting to
be resolved or unresolved cases is the number of cases which are still not
handled by prosecution at a certain time, and as such those are cases that
are transferred.

LP=PS+| : PE=LP-R

(LP = Cases in Process. PS = Unresolved cases at the beginning of the
reporting period. | = New cases opened during the reporting period. PE =
Unresolved cases at the end of the reporting period. R = Resolved cases
during the calendar year).

MEASUREMENT UNRESOLVED NEW CASES CASESIN | RESOLVED UNRESOLVED
UNIT CASES AS OF (PER PERSONS) | PROCESS |  CASES (PER CASES (PER
JANUARY 12016 | OPENED DURING (PER PERSONS) PERSONS) ON
5’;_";2’\5’5&“3": TYPE OF (PER PERSONS) CALENDAR YEAR | PERSONS) DURING 31.12.2016
R CRIMINAL CALENDAR | (PE UNRESOLVED
(PS = CASES AT THE () (LP) YEAR CASES AT THE END
SPECIAL  OFFENCE BEGINNING (R) OF THE REPORTING
PROSECUTION PERIOD)
PER PERSONS
NATIONAL
LEVEL  OFFICIAL CORRUPTION
AND CRIMINAL

OFFENCES AGAINST
OFFICIAL DUTY,
ARTICLES 422 - 437 1424 1073 1177

Table 2 Annual statistics for basic prosecutions and special prosecution for 2016 for
criminal offences against corruption and official duty.
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[ (LP) 2250 = PS 1424+ (1) 826 ]

OR

[ (PE) 1177 = (LP) 2250 - (R) 1073 ]

As we can see from the above table, for all categories pertaining to Chapter
XXXIV of Criminal Code of Kosovo, during 2016 a total of 1424 cases (per
persons) were transferred from previous year (2015). A total of 826 new
cases (per persons) arrived during 2016, reaching a total of 2250 cases (per
persons) in all prosecutions during 2016.

The number of cases in process (LP) is the result between the unresolved
cases from previous year (PS) plus the number of new cases received during
calendar year (l). The unresolved cases (PE) is the difference between the
cases in process during calendar year (LP) and the resolved cases during
calendar year (R).

CLEARANCE RATE (CR)
Formula (CEPE)):

clearance rate % = <@ses resolved b.y the end of th.e report.'lng period x100
new cases during the reporting period

Hence

107
[ clearance rate %= 8022 x100=130% ]




During 2016, seven Basic Prosecutions and Special

Prosecution within Chapter XXXIV of Criminal

Code of Kosovo - Official Corruption and Criminal

I e Yo toale Yo = Offences against Official Duty, Articles 422 — 437,

of cases per persons received 826 cases (per persons) and managed to
in 2016 s resolve a total of 1073 cases (per persons).

]300/ According to calculations, and based on CEPEJ
o formula, clearance rate (per persons) is 130%
for 2016 on national level in the field of anti-
corruption.

Clearance rateis a highly important indicator of performance of prosecutions

because it shows the capacity of their work. Based on the calculated rate for
2016 prosecution worked efficiently reaching the level beyond 100%.

A 100% clearance rate would be desirable if prosecutions did not have
backlogged cases. Such a performance shows that prosecutions resolved
more cases (per persons) than they received during 2016, which is an
indicator that prosecutions managed to resolve transferred cases.
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But, as we will see further, it is the particular
prosecutions which improve or worsen the Out of a total
performance of prosecution as a whole. We of 2250 cases,
hope that this report will help the justice sector prosecutions
mtervene'ln those pr.osecutlons which feat}Jred managed to
problems in order to find the necessary solutions,

o . ) oo ) resolve 1073
especially in Basic Prosecution of Mitrovica, which
has a rather poor performance compared to other

cases, while a
prosecutions. total of 1177
cases were
transferred for
2017.

TREND OF LEVELING OF CASES BASED ON 2016 PERFORMANCE

A high number of cases is still being transferred from previous year, making
the system incur delays in giving justice. The number of transferred cases
directly affects the performance of prosecution, despite the fact that the
level of performance is above 100%.

If we consider the clearance rate for 2016, the calculation shows that
prosecutions will manage to complete the transferred cases in 2026.

trend= Number of cases in process (LP)
Number of resolved cases (R)- Number of new cases (l)

Hence

2250
trend= ———— =9 (years)
1073 - 826
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The above formula considers the

The levelimq oF performance of prosecution in 2016 and

£h is formulated on the assumption that in 9

cases with @ years prosecution will continue to have the
clearance same clearance rate - 130%*.

rate of 130% will be

reached N lower will be the clearance rate and the
system would feature more delays in giving
justice*.

The more cases prosecutions transfer, the

CASE TURNOVER RATIO

The European Commission for the Efficiency of Justice (CEPEJ) requires
the justice system to report an indicator of disposition time which is
calculated in two steps. First, the number of resolved cases during
the reporting* period is divided with the number of unresolved cases
by the end of the reporting period, known as “case turnover ratio”.

Secondly, this case turnover ratio is divided by 365* so that the disposition
time can be expressed in the number of days, for which CEPEJ suggest that
it simplifies the comprehension of the report between the number of the
resolved cases during the reporting period and the number of cases waiting
to be resolved

* What this report cannot do due to lack of data is calculate the case reso-

lution trend in years, a shortcoming which will hopefully be addressed in future
report.
*x http://www.coe.int/t/dghl/cooperation/cepej/thematiques/Au_dela_rap-
port/Stawa_Adiz_general_en.pdf

**#*  Reporting period refers to the period in which statistics are reported. In
our case, statistics are annual, and reporting period is the entire calendar year.

*REx 365 is the number of days of a calendar year.
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Formula

. number of resolved cases by the end of the reporting period
case turnover ratio =
number of unresolved cases by the end of the reporting period

Hence

. 1073
case turnover ratio = =0,9
1177

Case turnover ratio on national level for prosecutions for 2016 is 0,9.

Time or case turnover ratio helps us understand the management of influx
of cases by prosecutions. In general, case turnover ratio and disposition
time compares the number of resolved cases during the reporting period
with the number of unresolved cases by the end of the reporting period.
Case turnover ratio measures the speed with which the system (in this case
prosecutions) handles cases it receives - in other words, it measures the
time needed to resolve a case. In an indirect way, this indicator provides
an answer to one of the most frequent and important questions of justice
system, which is - court procedure, and in this case the duration of the
procedure until the indictment is filed (Hodzic & Georg).

DISPOSITION TIME (DT)

Disposition time is an important indicator for
the measurement of performance of judicial
system. DT compares the number of resolved

cases during the reporting period with the C_Ose turnover
number of unresolved cases by the end of rQtio per persons
the reporting period. 365" is divided with the in 2016 is
clearance rate, established in the first step,

in order to translate time into the number of 0'9

days. As we explained above, this indicator (DT)
together with case turnover ratio shows the
way in which prosecutions manage the influx
of cases and the speed of giving justice.

* Number of days in one year.
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Formula (CEPJ).

Disposition time 365 -
Case turnover ratio

Hence

365
( Disposition time 09 =405 days ]

365 is the number of days of the year which is divided with the case turnover
ratio from the seven Basic Prosecution and Special Prosecution in Kosovo
which, for 2016, resulted in 0,9.

405 is the time the system took to give justice. l.e. the time expressed in the
number of days needed by the system to give justice or complete a case .

INDEX OF BACKLOGGED CASES

One of the main problems reported in the justice system in Kosovo is the
high number of backlogged cases throughout years. prosecutions, just like
courts, continue to experience problems in this aspect. This high number
of transferred cases produces growth of mistrust of citizens in justice
institutions, since they have to wait long for justice.

A key indicator of the performance of judiciary is the number of backlogged
cases. This indicator is established by the number of unresolved cases at the
beginning of the reporting period, divided by the number of resolved cases
during the reporting period. A high value of this number tells us that longer
time is needed to resolve a case. For example, if this number is higher than
1.0, the court did not resolve as many cases as it had at the beginning of the
reporting period. (Hall & Keilitz, 2012, pp. 27)

The index of backlogged cases of prosecutorial service on national level for
2016 is 1,32. This is a high value since prosecutions continue to transfer the
unresolved cases.
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As we can see from the Table 7 Gjilan has a record number of index of
backlogged cases, which is at 0.1. At the beginning of the reporting period
Gjilan had 17 transferred cases and managed to resolve 167 cased during
the reporting period. On the other hand, a rather high value of this index is
reported in Pristina, a 2.19. At the beginning of the reporting period Pristina
had 884 transferred cases and managed to resolve 539 cased during the
reporting period.

In 1999, in order to project in perspective the meaning of numbers, Maria
Dakolias reported a value of 0.04 for Singapore and 0.25 for France. These
values implied the short time needed to resolve cases compared to other
countries such as Chile with 1.7 or Ecuador with a very high value of this
index, as much as 7.87. (Hall and Keilitz 2012) (Hall & Keilitz, 2012)

. number of transferred cases at the beginning of the reporting
index of backlogged cases=

Number of resolved cases during the reporting period.

Hence

index of backlogged cases = ———2 =132
naex o acKkioggea cases = 1073 = 1.

Based on 2016, statistics, the prosecutorial service has a high value of
backlog index. What should be emphasized is that this index is derived only
from cases pertaining to Chapter XXXIV of Criminal Code of Kosovo - Official
Corruption, articles 422 - 437 based on official statistics of KPC, and as such
it does not comprise all criminal offences.

Also, it should be pointed out that none of the above indicators shows the
real duration of specific cases within the system until they are dealt with,
since cases differ a lot in practice.

So far, we have presented the performance of prosecutions on national
level. But how did certain Basic Prosecutions stand out individually? We can
see the performance of individual Basic Prosecutions from the following
statistics.
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(J3

(PS = Cases

New cases . Resolved
at the Cases in unresolved
. .. opened cases
Basic beginning of . progress . cases at the
. . during during
Prosecutions the reporting end of the
. calendar calendar .

period, ear (1) (LP) ear (R) reporting

transferred) y ¥ period)
Prishtiné 884 265 1149 539 610
Ferizaj 41 32 73 28 45
Mitrovice 159 90 249 59 190
Prizren 60 80 140 71 69
Gjilan 17 198 215 167 48
Gjakove 32 31 63 28 35
Pejé 47 90 137 97 40
Special 184 40 224 84 140
Prosecution

CLEARANCE RATE (FOR PERSONS) IN SEVEN BASIC PROSECUTIONS
AND IN SPECIAL PROSECUTION

MEASURE-  [Special Prishtiné | Ferizaj | Mitrovicé | Prizren | Gjilan | Gjakové | Pejé
MENT UNIT:  |prosecution

CLEARANCE
RATE

o . - - -
PERSONS)
B B e —

Based on case resolution formula, a good performance of a prosecution is
when it resolves as many cases as it receives during the reporting period. The
table above shows that Basic Prosecutionin Mitrovica, followed by Gjilan and
Ferizaj, showed the poorest performance in terms of ratio between handled
cases divided by new cases, since they did not manage to handle as many
cases as they received in the system in 2016.

On the other hand, Special Prosecution, Basic Prosecutionin Pristina and
Basic Prosecutionin Peja had a better performance.
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. . In this report, Lévizja FOL did not compare
ST SIMELR o T B the clearance rate throughout years in order
N B F T ol 4 o Tt 1d[s s tO see whether influx of cases was the same
in the past’, ,but if such an influx continues
during 2017 as well, Kosovo Prosecutorial
LTl o TT g (o] 1 -1a [« Council may and should use these statistics
in order to manage the process of reduction
of backlogged cases in prosecutions which
MIEENDRSAEUILGELETM have a higher influx of cases and with a high

the poorest backlog index.
performance.

of Pristina had a

during 2016. Prizren,

CLEARANCE TREND (FOR PERSONS) BASED ON THE STATISTICS
OF 2016 FOR SEVEN BASIC PROSECUTIONS AND THE SPECIAL
PROSECUTION MEASUREMENT UNIT/ SPECIAL PROSECUTION
TREND OF LEVELING THE CASES AND OFFERING JUSTICE / 19.5
YEARS

MEASURE-  |PROKURORIA | Prishtiné Ferizaj | Mitrovicé | Prizren Gjilan Gjakové Pejé
MENT UNIT:

SPECIALE

TREND OF

L

EVELING

OF CASES

oF st ' - - - -
OF JUSTICE
(I -
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Based on statistics obtained from Kosovo Prosecutorial Council for 2016,
clearance trend on central level is positive in the sense that the prosecutorial
service on central level resolves more cases than it receives during one
year. As mentioned above, with a ratio reaching 130%, on national level,
prosecution would achieve the leveling in 2026, but this trend differs quite
a lot among basic prosecutions.

*Such a measurement will be carried out in future reports



Expressed in years, Basic Prosecutionin Pristina is the quickest in terms of
leveling of cases, followed by Special Prosecution and Basic Prosecutionin
Peja. The reason behind this lies in the fact that Pristina handled the highest
number of cases in process during 2016. Basic Prosecutionin Pristina had
a high influx during 2016, and nonetheless handled the highest number of
cases. If influx of cases remains the same in 2017 with the trend showed in
2016, Special Prosecution and Basic Prosecutionin Pristina would be the first
ones to complete the transferred cases in the field of corruption and would
be able to provide justice in the shortest time.

In terms of this indicator, Basic Prosecutionin Mitrovica had poorer
performance. This is because Mitrovica managed to handle few cases
considering the number of transferred and new cases. Gjilan had a high
ratio, but did not manage to handle the high influx of cases, transferring
them for next year.

What is of concern is the negative trend of case resolution. The negative
trend of case resolution means that prosecutions resolve fewer cases than
they receive during one year. The highest negative trend had Mitrovica,
since it transferred 31 cases, followed by Ferizaj with 14 transferred cases.

If we consider the influx of cases (new cases) and the clearance rate for
2016, Mitrovica, Ferizaj, Gjilan, Prizren and Gjakova would never achieve the
leveling of their cases, i.e. resolve backlogged cases.

This is because, in order to resolve backlogged cases, these prosecutions
should have a positive trend with a rate exceeding 100%. Consequently,
for all prosecutions with a negative clearance trend the formula will not be
applicable in this report.
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CASE TURNOVER RATIO IN SEVEN BASIC PROSECUTIONS AND IN
SPECIAL PROSECUTION (PER PERSONS)

MEASURE- SPECIAL Prishtiné Ferizaj | Mitrovicé | Prizren Gjilan Gjakové Pejé

M

ENT UNIT: PROSECU-
TION

CASE

TURNOVER

B A

Basic Prosecutionin Mitrovica is below the performance level with a case
turnover ratio of 0.31. This ratio is the result of poor performance of
resolution of transferred cases. As we could see from the influx of cases,
Basic Prosecutionin Pristina received a total of 265 cases and resolved a
total of 539 cases in 2016, handling in this way 274 more cases, while Basic
Prosecutionin Gjilan received a total of 198 cases and resolved 167 cases,
transferring 31 cases in the following year.

However, Pristina has a lower ratio than Gjilan, because the total number
of transferred cases over the years is higher in Pristina, prolonging the time
taken to resolve the total number of cases.

* The higher the case turnover ratio, the shorter the time needed to give

Justice, or complete a case.
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DISPOSITION TIME (DT) IN SEVEN BASIC PROSECUTIONS AND IN
SPECIAL PROSECUTION

MEASURE- SPECIAL Prishtiné Ferizaj | Mitrovicé | Prizren Gjilan Gjakové Pejé
MENTUNIT: | pROSECU-
TION
DISPOSI-
TION TIME

INDAYS | SRR pAvs i DAYs DAYS DAYS
N— R

Another indicator of the performance of prosecution is “Disposition Time
(DT).” This is an important indicator since it translates the time needed
for case resolution in days, simplifying further the comprehending of
performance of prosecution.

In line with the formula recommended by CEPEJ and in line with the results of
case turnover ratio, we can see that Mitrovica has the poorest performance
compared to Gjilan and Peja. Disposition time considers the total number
of cases waiting to receive justice. Due to high case turnover ratio in 2016,
Gjilan needed the shortest time to handle cases.

For comparison purposes, based on case turnover ratio for 2016, Gjilan
citizens can expect justice within 105 days, while those of Mitrovica should
wait for a 1175 days’ period.
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INDEX OF BACKLOGGED CASES IN SEVEN BASIC PROSECUTIONS
AND IN SPECIAL PROSECUTION (PER PERSONS)

MEASURE- SPECIAL Prishtiné Ferizaj | Mitrovicé | Prizren Gjilan Gjakové Pejé
MENT UNIT: | pROSECU-
TION
INDEX OF
BACKLOGGED

o " i
B .

Considering the high number of backlogged cases in the prosecutorial
system in general, one indicator is of particular importance which shows the
performance of prosecutions in this direction. What we notice on national
level is that the backlog index is rather high, reaching 1.32. But, why this
high value of backlog index?

By analyzing data from basic prosecutions individually, we can see that
certain prosecutions contribute to this high number based on their
performance. For 2016, Mitrovica has the highest backlog index, followed
by Special Prosecution, Pristina and Ferizaj. As we mentioned before, a
high value of this number tells us that a longer time is needed to resolve a
case, producing delays in handling cases. Mitrovica and Special Prosecution
needed the highest number of days to handle cases, 608 days and 1175 days
respectively.

When the value is higher than 1.0 it means that a prosecution has resolved
as many cases as it had at the beginning of the reporting period, making
new cases enter and continue to be transferred and wait for justice for a
certain period of time. Special Prosecution at the beginning of the reporting
period had 184 cases and it handled 84 cases, while Mitrovica had 159 cases
and handled 59 cases. On the other hand, Gjilan had 17 cases and handled
167 cases, reaching a very high case turnover ratio, and managing well the
influx of new cases.

* The higher the case turnover ratio, the shorter the time needed to give

44justice, or complete a case.



Basic Prosecutions and in Special Prosecution
Anti-corruption Statistics for Cases - January-December 2016

Lévizja FOL hopes that the above statistics will help the very prosecutions to
see their work and increase the level of their performance.

Out of 915 cases in progress during 2016, 2250 persons waited for justice.
Due to specifics of the work of prosecutions, we used persons instead of
cases in order to measure their performance. The following graphs show
anti-corruption statistics, expressed in cases.

Basic Prosecutions and Special Prosecution
Anti-corruption Statistics for Cases,
January-December 2016
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Basic Prosecution in Mitrovicé
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Basic Prosecution in Gjilan
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Basic Prosecution in Pejé
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CONCLUSION

This is the first report of its kind by Lévizja FOL which measures the
performance of prosecution in its fight against corruption with numbers and
accurate formulae.

Being an organization with a long experience in the fight against corruption,
Lévizja FOL shares the concern regarding high level of government
corruption and poor performance of prosecution in its fight and prevention
of corruption.

Despite good results shown during 2016 in handling a higher number of
cases compared to cases received, the investigation of high level corruption
is still a concerning matter.

Corruption should be investigated and punished at all levels, and prosecutors
should find the courage to investigate grave cases of corruption by high level
officials, by collecting enough evidence to file well-founded indictments.

Beyond Numbers is a call to look at the work of prosecution beyond
unintelligible statistics. The report found that prosecution, in general,
showed good performance in its fight against corruption in 2016, meaning
that it managed to treat more cases than it received during the year.

However, figures fail to tell us how well criminal reports are prepared and
submitted to prosecutions, and how well-prepared and well-founded are
the indictments, and especially how well are they presented in courts. The
report also cannot tell us whether indictments were intentionally produced
as ungrounded, whether they were influenced by politics or corruption
within the very prosecutions.

What this report shows is that prosecution was successful in dealing with
anti-corruption cases, by reviewing a high number of those cases and by not
prolonging justice.

This report simplifies the understanding of the performance of prosecution,
by translating and analyzing the figures that carry meanings.
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In this report, Lévizja FOL made efforts to provide an insight, so that
prosecution could see itself, assess itself and improve itself.

Pristina and Gjilan have a lot to teach to all other prosecutions in terms of
management of influx of cases, but also in terms of clearance of remaining
cases.

The citizens’ trust in justice institutions cannot be reached overnight. For
almosttwo decades, citizens were disappointed with the work of prosecution,
waiting for years for corruption to be investigated. Therefore, much work is
needed in order to gain this trust.

This report is only one of the many efforts in order to bring citizens closer to
justice by explaining the work of the prosecutions to them.

The perception can be tackled only by using arguments based on facts.

This report does precisely this; on the one hand it helps citizens understand
the work of prosecution, while on the other hand it helps prosecution
improve its performance.

Lévizja FOL will publish periodic reports on the work of the prosecution in
the months to come.

Future reports will also include the three-month performance and a deeper
analysis with additional indicators.
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Endnotes on prosecution:

e Inthe chapter of corruption offenses, from the statistics sent by prosecution,
thereare offences which do not belong to this chapter. Such are the money
laundering, unauthorized production, misuse of economic authorizations.

e Prosecution should publish also the dismissal of indictment by the courts
because they show the qualitative performance of prosecutors. How they
prepare the case and do they gather enough evidence

® The system of data collection is manual, causing often problems in matching
numbers with other institutions, thus causing also confusion about what
happened on somecases.
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